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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa

or RegiorGl Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section

T6Rr iI(A)

(i)

(ii)

109(5) of CGST Act, 2017.
r ler GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the AppellaFTribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tuc Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(iii)

)n 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed alongwith relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order .appealed against
within seven days of filing FORM GST APL-05 online.

(B)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying –

(i)- - full amount of Tm£t Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(i)

r - Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President. as the case may bes of the Appellate Tribunal enters office, whichever is later.
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F.NO. GAPPL/ADC/GSTP/2281/2023-Appeal
I

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Rushan Enterprise ( Shri Mohemmeci Sakil Anwerbhai Malek),

Behind Motabhai cold Storage, ]V[andal Road, Bhojwa, Viramgam- 382 150,

Ahmedabad (GSTIN 24AVDPIV[0139NIZK) (hereinafter referred to as “the

appellant”) p have filed appeal against Order-In-Original GST-

04/SUPDT/RANGE-IJ/BSB/23-24, dated 22.03.2023 (hereinafter referred
to as the “impugned order” ) passed by the Superintendent, CGST & C.Ex.,

AR_II Division-III9 Ahmedabad-North Commissionerate (hereinafter referred

to as the “ adjudicating authoritd’) .

2. Facts of the case in brief, are that the appellant are engaged in the

trading / manufacturing of other bus and rod of iron or non-alloys steel,
not further worked than forged, hot-rolled, hot-drawn or hot- extruded but
including those twisted after rolling - forged spring steel quality falling

under HSN No.72 14. They me availing InpUt Tax Credit in terms of CGST

Rules2 2017 (as amended) and utilising the same for payment of GST.

During the investigation carried out by the Directorate General of Goods &;

Services Tax Intelligence, Zonal Unit, Ahmedabad in case of M/s. Aha

Tradingp M/s. lqra Traders, M/s. Rajani Traders and M/s. Zoya Marketing,

it was revealed that these firms had passed on the fraudulent ITC to their
buyer, who had utilized the fraudulent ITC for clearance of goods

by them. One of such recipients of M/s. Ahil Trading, lqra Traders,

g. Rajani Traders and M/s. Zoya Marketing was M/s. Rushan Enterprise

Shri Mohemmed Saki1 Anwerbhai Malek), Behind Motabhai Cold Storage,

Mahda1 Road, Bhojwa, Viramgam- 382 150, Ahmedabad falling under the

jurisdiction of CGST, Ahmedabad North to whom they had generated and

issued invoices involving ITC of Rs. 7,81,740/-( CGST Rs. 3,90,870/- +

SGST Rs. 3,90,870/-).

It was revealed that M/s.Ahil Trading, M/s.lqra Traders, M/s. Rajani

Traders and M/s. Zoya Marketing and Rushan Enterprise and Samrat

Traders found to be non-existent and non-operational at their registered

business premises and fake entity, floated only for the purpose of generating

and selling tax invoices to various entities without supply of underlying

goods resulting in irregular availment and utilization of Input Tax Credit by

the recipients of the fake invoices. The Appellant had availed Input Tax

Credit of Rs.7,81,740/- and on issuance of summons and advisories for

reversal/payment of the said inadmissible ITC, they reversed/paid total
amount of wrongly availed ITC of Rs.7,81,740/- (CGST Rs.3,90,870/- +

SGST Rs.3,90,870/- ) in respect of the firm M/s. Ahn Trading, M/s. lqra
2
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F, NO. GAPPL/ADC/GSTP/2281/2023-Appea I

E Traders> M/s.Rajani Traders, Zoya Marketing, M/s, Roshan Enterprise and

M/s. Samrat Traders, however; Fhey have not paid interest and penalty as
prescribed under the provisions of CC,ST and GC,ST Act and Rules made

there under for these wrongly availed ITC on. the basis of invoices issued by

above arms M/s Ahn. Trading, M/s.lqra 'Traders, M/s. Rajani Traders, M/s.
Zoya Marketing, Roshan Enterprise and Samrat Traders.

Therefore9 a show-cause-notice was issued to the Appellant as to why?

't. ITC arnounting to Rs.7,81,740/- (cc,ST Rs.3990>870/_ + s(,ST

Rs.3>90,870/- should not be ciisaltou;eci and recovered from the t<vcpclyerj
under the provisions of Sections 74( !) of the CC,ST Act> 2017 read with

Section 74(1) of the Gujarat GST Act, 2017;

2. The ITC arnounting ,to Rs.7,81,740/- (cc,ST Rs.3>902870/_ + sc,ST

Rs.3,90,870) paid/ reversed vicie DRC-C)3 as stated herein above through
iTC/ Cash should not be appropicaed against their outstc£rtdblg (,ST
kabaitu as per para ({} above:

3. interest sttout(i not be charged ctnci recovered from the-rn under the
provisions of Sections 50(1) of the CGST Act, 2017 read with proviso to
Section 50 of the Gujarat GST Act, 2017 on the proposed dewulrtd at (i)
above. AvLount of interest of Rs.70>798/- atrectdy paid. as stated
beFeLlabove should not be ctppropRated against their outstctnd#tg tateres{

Liability .

4. penalty sttouki not be imposed on thenb under the provisions of Sections
g\4Cl> of the CGST Act, 2017 react with Section 74(1) of the .Gujarat OST Act>La ;

}7 on the proposed <levtand at (i) above.”
3

}The adjudicating authority passed th, fom,wing ,,d„
!asauotv the iTC awLOUTding to Rp.7)g1)740/_ '(C(,ST Rs.3}9C)>870/

Rs.3,90,870/ -) wrongly availed and utilised by them. I also order to
cieYnctnci cmd recover the same from them under the provisions of Sections
74(1) of the CGST Act, 2017 read tvUh SecUorl 74{ t) of the GujcLrca GST Act,

+

2017.

2. The ITC a7nounan,g to Rs.7,81,740:2/- (CGST Rs.3>9C).870/_ + sc,ST
Rs.3,90,870/- reversed by the t(Mpayer through VCLd,aus DRC_03) is hereby
approprict£e$ against their Govt. outstanding dues /Uctbitky .

3. i order that interest applicable rates recovered frowt the tcrxpa,Bers under
the provisions of Sections 50{1) of the C}GST Act, 2017 read uath proviso to
gecaon, 50 of the Gujarat GST Act, 2017 on the proposed dewtand CIt (i)
above; Amount of interest of Rs.70,798/- akeaAy paid as stated
heFeinabove is he7ebY appropRa£e(i a,gc&ast their outsta;Laing #aerest

liability .

4. i i'"pQse pe'LaIty Q:f Rs.7,8r,740/- {CGST Rs.3,90,870/- + S(,ST
Rs'3,90,87C)/- on them> under the provisions of Sections 74( 1) of the CGST
Act, 2017 react uRItt Section 74( 1) of the Gujarat c,ST Act> 2017 on the
proposed ciemctnd at (i)- above.”
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4. Being aggrieved with the impugned order,' the appellant filed present

appeal on the following grounds:

' The penalty order has been imposed based on the assumption that we
at;aRe(i input Tax Cre(nt -on the basis of Mcq invoices. We vehemently deny
these allegatIons and assert that we had no knowledge of the fraudulent
activities at the time of procurement.
We have acted in good faith, and upon (iiscovedng the frauciutent acRvities oy

the suppliers, we promptly rectifIed the situa6on by reversing the Input Tax.
Credit or making payments through DRC 03. This demonstrates our
commitment to cornpaance and our willingness to rectify any kurtlvert,era
errors or discrepancies.
The penalty order does not consider the fact that we have c07nptied trAitt the
provisions of the OST Act and Rutes by reversing the Input Tac Credit
voluntarily. It is unjust to impose a penalty when we have taken prompt
corrective action in accorciarLce butttt the hIV.
The relief granted by the State Tax OffIcer in the case of M/s Rajct7a Traders
sets a precedent and provides grounds for a reduction in pen(aties in oxr
situation as wea. (Drop Proceeciing of DRC 01 'copy attached)
The LD AO’s assertion that our motive was to pass on invalid Input Tcu Credit
is completely unfounded and wtisteacling. We have attucLys wta{ntcdned a
transparent and law-abi(ling approach to our business operations.

CH di

Ler, the appellant has F

RSONAL HEARI

Personal hearing

IVlo}remmed Anwer

rayed that the impugned order be set aside.

this case was held on 12.10.2023. Shri

proprietor himself appeared in person. He

submitted additional submissions. He further submitted that penalty was

waived by the SGST competent authority in the identical case. In view of the

above, requested to allow the appeal. He further submitted that they have

already paid ITC, therefore no penalty is imposable.

6 DISCUSSION AND FINDINGS:-

6. 1 1 have carefully gone through the facts of the case and the submissions

made by the appellant in their grounds of appeal and observe that the

appellant is mainly contesting with penalty of Rs.72819740/_ {cc,ST

Rs.3,90,870/- + SGST .Rs.3,90,870/- } imposed vide the impugned order.

6.2 So the issue to be decided in the present appeal is:

Whether the impugned order passed by the adjudicating authority

wah regard to penaltY imposed under the provisions of Sections 74(1) of the

CGST Act, 2017 read with Section 74(1) of the Gujarat (,ST Act; 2017 on the

appellant for availment of ineligible ITC without actual receipt of goods and
utilization thereof, is proper or otherwise?

4
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• 6.3. At the foremost, I observed that in the instant case the “impugned

order” is of dated 22-03-2023 and the present appeal is filed on 19.06.2023.
As per Section 107(1) of the CGST Act,' 2017, the appeal is required to be

filed within three months time limit. Therefore, I find that the present

appeal is filed within normal period prescribed under Section 107(1) of the

CGST Act, 2017. Accordingly, I am proceeding to decide the case.
6.4 1 observe that Appellant has availed the ITC of Rs.7,81,740/- {CGST

Rs.3,90,870/- + SGST Rs.3,90,870/-} without physical receipt of goods. The

the said ITC availed fraudulently has been utilized for payment of GST by

reasons of fraud as they have not actually /physically received the goods

and suppressed the material facts with intention to evade the GST. The

appellant has reversed the sqid fraudulently availed ITC vide various DRC-

03. 1 find that the act of fraudulently availed ITC without actual receipt of

goods is punishable under the law.

6.5 1 observe that Penalty under Section 74(1) of the CGST/GGST Act, 2017

has been imposed. Therefore, I refer the said provisions, the text of which is as
under

*Sectto a 74. ©eeerz7z€m@e£©r& of tax 7zoe pai€2 or sYt©rq; p@ica or err©ne©usty
refunded ©r {mpzze tax ©recXil: wrongly ariaaec% or wtA%is©d hui reason of fraud
aLang wmf®%- 'raisstate7meat; or swpp7essi®% of facts.-

Where it appears to the proper offIcer that any tax has hot been paid or short
or erroneously refunciec! or where input tax cre(lit has been wrongly avaTLeci or

by reason of fraud, or any uRlfut-wtisstatevte'at or suppression of facts to
tax, he shall serve notice on the persott chargeable with tax tutactt has not
so paid or which has been so short paid or to whom the refund has

/orteousty been made, or who has tvrongty avaited or udased input tax creci#,
;eqtadrLg h{rrt to s’hou; cause as to why he should not pay the amount speciBed ii
the notice along with interqst payable thereon under section 50 and a penalty
equivalent to the tax specinec£ in the notice.

6.6 1 observe that the appellant has availed ITC fraudulently without actual

receipt of goods and inspite of the fact that it was not eligible to be taken, they

knowingly availed and utilized the same with intention to evade payment of GST

which has been detected by the DGGI, AZU, Ahmedabad as explained in the

foregoing paras. I observe that the provisions of Section 174(1) of the GST Act,
2017 provides that where the input tax Credit has been wrongly availed or

utilised for the reason of fraud or any wilful misstatement or suppression of facts

to evade tax, shQll be liable to a penalty equivalent to the tax specified in the

notice. I find that as the Appellant in the present case has suppressed the facts of

availing. the credit of Rs.7,81,740/- without actual receipt of goods which has

been accepted by them, therefore the Appellant is liable for.equivalent penalty of

the amount of ITC fraudulently availed, under the said provisions.

5
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6.7 As regards . contention of the Appellant that they have reversed/paid the

ITC along with interest, therefore penalty is not imposable9 1 refer the provisions
of payment of penalty which are as under:

(5) The person chargeable with tax may, before service of notice under sub-section
(1), pay the amount of tax along with interest payable under section 5c) and a
penalty equivalent to BReen per cent. of such tcu on the basis of his ou;n
ascertaimneraI of such tax or the tax as ascertained by the proper offIcer and iT{07rn
the proper offtcerinwhting of such paymera.

(8) Where any person chargeable with tax un4er sub-secflon (1) pays the said tax
along with interest payable under section 50 and a penalty equivalent to tu7e7tty_

fIve per cent. of suctttaxuittanthrty days of issue of the nod,ce> a\\procee(fangs in
respect of the said notice shall be deemed to be concluded.

(9) The proper oFIcer shall, after const(iertng the representation> if cluB> made bq
the person chargeable with tax, determine the amount of tcm, interest a,nci penalty
due from such person and issue an order.

(1 1) Where any person served with an order issued under sub-section (9) pays the
tax along with interest payable thereon under section 50 and a penalty equiva,lent
to RfU} per cent. of such tax wittan thirty days of conunuy&ca607\ of the order> all
proceedings in respect of the said notice shan be deemed to be coyleluded.

CENe4;'

ertainment

From the above provisions, it is crystal cleM that the penalty at different

of pawent has been prescribed, qfter payment of Tax (reversal/payment of

.along with interest i.e. Penalty of 15% of such tax> on his own

25% of such tax, within thirty days of issue of the notice and 50%

of such tax, within thirty days of communication of the order is required to be

paid. Therefore, the penalty cannot be waived even if the Tax amount along with

interest has been paid by the Appellant. Here, I observe that the Appellant has

not made payment of penalty at any stage as described above> therefore equal
amount of penalty is liable to paid by the Appellant.

6.9 Further, as regards to contention of the Appellant that penalty was waived

by the State Tax Officer in case of proceedings against them regarding Rajani

Traders, I am of the view that the same is not binding on this authority. Thus2

the contention of the appellant is not acceptable J in view of the above provisions
and discussions.

6.10 Further I find that in a case of excess availment of IT(.-2 i.e. in case of

Manna Trcl<iers Vs State of Bihar {PatrLa High Court) Appeal Number : Lit>a Writ

JudscKction Case No. 9032 of 2023 Date of Judgement/ Order : 08/ 08/2023> the
Non’bte High Court has held that:

' I:2. In the present case, it is keen that the assessee has defaulted tax, paywte7a>
based on an excessive dahn of input irlr credit> later deposited the input tuc credit
without interest due under Section 50; w-Rich ctaracted the penalty ande7_ Sec,Ron

122. We have already found that there can be no coercion found in so far as the
6
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S

' deposit is concerned. The assessee, hence, has ad#titted the discrepa,rtcY with
respect to excess cIainto/ input tax credit and paid the awtounts due on which,
-interest was also due under Section 50 of the BGST Act. The non-paYment of tax
cLue and the faaur-e to pay tnterest attracte(i the penalty imposed.

!3. ........................ . . f/ze crltegcttiorr of e,ccess claim has been a(imitted and
differe7Ma.I czmou,at paid by the assessee. The penalty levied was proper and a civil
aab8{tH, attracted on the failure to pay the tax du.q, on a wrong claim, of inpat tax
credit”

6.11 The above judgment is squarely applicable to the present case. Therefore, I

find that the penalty imposed under Section 74(1)of the CGST/GGST Act, 2017,

vide the impugned order, is proper and legal.

7. In view the foregoing facts and discussions, I do not find any infirmity in
the order passed by the adjudicating authority in the present case. Thus O-I-O is

upheld being Legal and proper.

8.

8.

qL{ldqdTKrtr qd#t .T{#@mfMaTn@Maft+tfhn VTTT8 1

The appeal filed by the “Appellant” stands disposed of in above terms.

JOINT COMMISSIONER (APPEALS)
CGST & C.EX., A_HbAEDABAD .

Date : .11.2023
ArrESTED

(S'ifN©D.NAWANI)
SUPERINTENDENT
CGST & C.EX. (APPEALS) ,AHMEDABAD .

BY R.P.A.D.

M/s. Rushan Enterprise
( Shri Mohemmed Sakil Anwerbhai W[alek),
Behind Motabhai 'Cold Storage, Man(ial Road,
Bhojwa, Viramgam- 382 150, Ahmedabad.
(GSTIN 24AVDPMO 139NIZI<)

Copy to:

1. The Principal Chief Commissioner of CGST & C.Ex., Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.
3. The Commissioner, CGST & C.Ex, Ahmedabad-North Commissionerate.
4. The Dy / Assistant Commissioner, CGST & C.Ex, Division-III,

Ahmedabad-North Commissionerate.
5. The Superintendent AR-11, Division-III Ahmedabad-North.
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for

J2ablication of the OIA on website.
;fGua,d File/P. A. File.

Laled
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